
SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
CIVIL DIVISION

PAUL ZUKERBERG, *
Plaintiff, *

*        2013 CA 8004 B
   v. *        Judge Laura A. Cordero

*        
DISTRICT OF COLUMBIA BOARD OF *
ELECTIONS AND ETHICS, et al., *
   Defendants. *

ORDER GRANTING DEFENDANTS’ MOTION TO DISMISS WITH PREJUDICE AND 
OPPOSITION TO MOTION FOR PRELIMINARY INJUNCTION

Before the Court is Defendants’ Motion to Dismiss and Opposition (“Motion to 

Dismiss”), which was deemed filed nunc pro tunc to January 10, 2014. Plaintiff filed an 

Opposition to Defendants’ Motion on February 3, 2014. For the following reasons, Defendants’ 

Motion is granted.

I. BACKGROUND

The dispute between the parties centers on the timing of the election for the District of 

Columbia’s first elected Attorney General. In 2010, the D.C. Council passed legislation entitled 

the Attorney General for the District of Columbia Clarification and Elected Term Amendment 

Act of 2009 (“2010 Act”). Pl. Mem. of P. & A. to Mot. at 2. This legislation states that the 

“Attorney General for the District of Columbia shall be elected on a partisan basis by the 

registered qualified electors of the District,” that “[t]he term of office of the Attorney General 

shall coincide with the term of office of the Mayor,” and, most importantly for purposes of this 

case, that “[t]he first election for the position of Attorney General shall be after January 1, 2014.” 

Id. at 2-3. Parts of this legislation were then approved by voters in the District of Columbia in a

referendum, which amends the District of Columbia Charter. Id. at 2; Compl. at ¶ 2. According 

to the Complaint, the question printed on the ballot read that voters “would begin voting for 
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Attorney General in 2014.”  Compl. at ¶ 3. This legislation was codified at D.C. Code § 1-

204.35. 

In 2013, the D.C. Council passed legislation (“2013 Act”), which implemented certain 

campaign procedures for the election of the Attorney General, partially restructured the Office of 

the Attorney General, and provided that the first election for the Attorney General “shall not be 

before January 1, 2018.”  Def. Mem. of P. & A. to Mot at 2. The 2013 Act recently became law

and may be found at D.C. Code § 1-301.82. Compl. at ¶ 9. Thus, in his Complaint for 

Declaratory Relief, Plaintiff alleges that the 2013 Act contravenes the District of Columbia

Charter because he maintains the 2010 Act requires that the Attorney General election take place 

in 2014. Id. at ¶ 12. Plaintiff is a candidate for the Attorney General position. Id. at ¶¶ 13-14.

II. STANDARD OF REVIEW

Pursuant to Rule 12(b), “[i]f, on a motion asserting the defense numbered (6) to dismiss 

for failure of the pleading to state a claim upon which relief can be granted, matters outside the 

pleading are presented to and not excluded by the Court, the motion shall be treated as one for 

summary judgment and disposed of as provided in Rule 56 . . . .”  D.C. Sup. Ct. Civ. R. 12(b). A

Motion to Dismiss is not converted to a Motion for Summary Judgment if, however, the 

additional documents are "referenced in the complaint" and are "central to [plaintiff's] case."  See

Oparaugo v. Watts, 884 A.2d 63, 76 fn. 10 (D.C. 2005). Defendants argue that the attachments

to its Motion are available on public government websites and are thus public records that may 

be considered without converting the Motion to one for summary judgment.  See Def. Mem. of 

P. & A. to Mot. at 6 fn. 3 (citing Drake v. McNair, 993 A.2d 607, 615-616 (D.C. 2010)). Plaintiff 

does not address this argument in his Opposition. Defendants’ Motion is addressed based on 

principles of statutory construction, and accordingly, the Rule 12(b)(6) standard applies.
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A motion to dismiss pursuant to Rule 12(b)(6) challenges the legal sufficiency of a 

complaint.  See Luna v. A.E. Eng’g Servs., 938 A.2d 744, 748 (D.C. 2007).  A complaint must, at 

a minimum, contain a short and plain statement of the claim showing that the plaintiff is entitled 

to relief.  D.C. Super. Ct. R. Civ. P. 8(a)(2).  Such a statement must give the opposing party fair 

notice of what the plaintiff’s claim is and the grounds upon which it rests.  Bolton v. Bernabei & 

Katz, PLLC, 954 A.2d 953, 963 (D.C. 2008).  In reviewing the complaint, the Court must accept 

all allegations as true, and construe all facts and inferences in a light most favorable to the non-

moving party.  Chamberlain v. Am. Honda Fin. Corp., 931 A.2d 1018, 1023 (D.C. 2007).

“Factual allegations must be enough to raise a right to relief above the speculative level.”  

Clampitt v. Am Univ., 957 A.2d 23, 29 (D.C. 2008) (quoting Bell Atl. Corp. v. Twombly, 550 

U.S. 544, 555 (2007)).  Although a complaint does not require detailed factual allegations, it will 

not suffice if it tenders naked assertions devoid of some further factual enhancement.  See 

Grayson v. AT&T Corp., 980 A.2d 1137, 1144 (D.C. 2009).  

Thus, to survive a motion to dismiss under Rule 12(b)(6), a plaintiff must provide more 

than a formulaic recitation of the elements of a cause of action or labels and legal conclusions 

couched as fact.  See Grayson, 980 A.2d at 1144.  “‘Rule 8 . . . does not require ‘detailed factual 

allegations,’ but it demands more than an unadorned, the-defendant-unlawfully-harmed-me 

accusation.’” Potomac Dev. Corp. v. District of Columbia, 28 A.3d 531, 543–44 (D.C. 2011) 

(quoting and adopting Ashcroft v. Iqbal, 129 S. Ct. 1937 (2009); Bell Atl. Corp. v. Twombly, 550 

U.S. 544 (2007)).  “‘Where a complaint pleads facts that are ‘merely consistent with’ a 

defendant’s liability, it ‘stops short of the line between possibility and plausibility of ‘entitlement 

to relief.’’”  Id. (quoting Iqbal, 129 S. Ct. at 1949).
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III. ANALYSIS

Plaintiff alleges that the 2013 Act “is illegal” because “it is in direct contravention 

of the D.C. Charter and must therefore be declared null and void.” Compl. at ¶ 12. The 

D.C. Council may not enact legislation that is inconsistent with a Charter amendment. 

See Price v. D.C. Board of Elections, 645 A.2d 594, 599-600 (D.C. 1994).  Nor can the 

D.C. Council amend the Charter on its own. Id. at 598. Here, the 2010 Act states that the 

election will occur “after January 1, 2014,” while the 2013 Act states that the election 

“shall not be before January 1, 2018.”  Thus, this case turns on whether the phrase “after 

January 1, 2014” may be interpreted as Plaintiff maintains, requiring an election in 2014. 

Defendants argue that there is no ambiguity in the meaning of “after January 1, 

2014” and the plain meaning of the word “after” controls. Def. Mem. of P. & A. to Mot. 

at 3, 14-16. Defendant also states that Section 102 of the 2010 Act “provides that the 

Mayor is authorized to both appoint and reappoint the Attorney General, with the advice 

and consent of the Council, in 2010 and beyond, ‘until such time as the Attorney General 

is elected.’” Id. at17. Thus, Defendants assert that Plaintiff’s interpretation would nullify

the reappointment clause. Id. at 17. Defendants further emphasize that the Council could 

have set a specific date if they so intended. Id. at 19. Defendants also argue that even 

assuming that the phrase “after January 1, 2014” is ambiguous, “other factors weigh 

strongly in favor of the Court crediting the Council’s interpretation . . . .” Id.

Although Plaintiff acknowledges that generally the plain and ordinary meaning of 

statutory language controls, Plaintiff argues that this is a situation where an absurd result 

or an obvious injustice would occur if Defendants’ interpretation is accepted. Pl. Mem. of 

P. & A. to Opp’n at 5-7. Plaintiff asserts that the ballot summary, the voters’ intent, the 
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administrative intent of the Board of Elections, the contemporaneous statements of 

Councilmember Mendelson, and other statements by non-Councilmembers demonstrate

that the election was meant to occur in 2014. Id. at 7-12. Plaintiff claims that the 

reappointment provision was only included because the original bill was to be passed by 

Congress. Id. at 10

When construing a statute, the Court “must first look at the language of the statute 

by itself to see if the language is plain and admits of no more than one meaning.”  

Peoples Drug Stores, Inc. v. District of Columbia, 470 A.2d 751, 753 (D.C. 1983)

(quoting Davis v. United States, 397 A.2d 951, 956 (D.C. 1979)). “The primary and 

general rule of statutory construction is that the intent of the lawmaker is to be found in 

the language that he has used.’" Id. (quoting Varela v. Hi-Lo Powered Stirrups, Inc., 424 

A.2d 61, 64 (D.C. 1980)); W.H. v. D.W., 78 A.3d 327, 337 (D.C. 2013); Young v. D.C. 

Dep't of Empl. Servs., 80 A.3d 635, 639 (D.C. 2013); Barimany v. Urban Pace LLC, 73 

A.3d 964, 969 (D.C. 2013). It is thus “axiomatic” that the words of the statute “should be 

construed according to their ordinary sense and with the meaning commonly attributed to 

them.”  Peoples Drug Stores, Inc., 470 A.2d at 956. “[W]hen two statutes are capable of 

co-existence, it is the duty of the courts, absent a clearly expressed [legislative] intention 

to the contrary, to regard each as effective” and the intention of the legislature to repeal 

must be “clear and manifest” when there are two acts upon the same subject.  See Morton 

v. Mancari, 417 U.S. 535, 550 (1974).

While it may be appropriate in certain situations to look beyond the plain meaning 

of the statutory language where (1) "a review of the legislative history or an in-depth 

consideration of alternative constructions" of the statutory language reveals ambiguities 
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that the court must resolve; (2) the literal meaning of the statute "produces absurd 

results"; (3) the plain meaning construction leads to an "obvious injustice"; or (4) refusal 

to adhere to plain meaning is necessary in order to "effectuate the legislative purpose" of 

the statute as a whole, these exceptions should not “be understood to swallow the rule 

completely.” See Dobyns v. United States, 30 A.3d 155, 159 (D.C. 2011); see also 

Peoples Drug Stores, Inc., 470 A.2d at 753, 755. “There are strong policy reasons for 

maintaining the certainty, fairness, and respect for the legal system that the plain meaning 

rule engenders in most instances.” Id. Therefore, a court “should look beyond the 

ordinary meaning of the words of the statute only where there are ‘persuasive reasons’ for 

doing so.” Id. (quoting Tuten v. United States, 440 A.2d 1008, 1013 (D.C. 1982)). 

Here, there are no “persuasive reasons” to limit or alter the common meaning of 

the word “after.” The Court of Appeals decision in Peoples Drug Stores, Inc. is 

instructive. The relevant statute provided that an appeal from an assessment must be 

made “within six months after payment of the tax.”  Id. at 753. Peoples Drug Stores, Inc. 

filed its petition exactly six months after paying, but the District of Columbia argued that 

a prior ruling of the Court of Appeals in the case of Donahue v. District of Columbia had 

construed this language as requiring the petition to be made within six months after 

assessment, not after payment. Id.

The Court of Appeals held that there was no persuasive reason to support the 

Donahue holding and overruled it. Id. at 755. The Court of Appeals did not find any 

ambiguity in the phrase “within six months after payment of the tax” based on “in-depth 

consideration of the wording,” nor that the ordinary meaning of the words would produce 

an absurd or inequitable result. Id. Importantly, the Court of Appeals noted that the 
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Donahue interpretation “rendered the otherwise plain language of that section 

misleading.” Id. at 756. Similarly, there is no “persuasive reason” to look beyond the 

common meaning of the words “after January 1, 2014.” 

In his Opposition, Plaintiff points to several cases that he asserts are instructive on when 

the Court should reject the plain meaning of words in order to avoid producing absurd or 

incongruous results. Pl. Mem. of P. & A. to Opp’n at 6-7. However, these cases are not 

applicable to the instant case. 1 Indeed, Plaintiff acknowledges that section 752 of the Home 

Rule Act grants the Council the power to enact legislation regarding elections. Pl. Mem. of P. & 

A. to Opp’n at 11. Thus, this situation is dissimilar to cases in which an actual absurd or unjust 

result was created by adherence to plain meaning. 

Plaintiff also argues that when the Board of Elections prepared the ballot, this was 

evidence of its administrative intent, which “creates a presumption of court deference to an 

agency interpretation,” pursuant to the case of Chevron, U.S.A, Inc. v. Natural Resource Defense 

Council, Inc. Id. at 9-10. However, the Chevron Court held,  

When a court reviews an agency's construction of the statute which it administers, 
it is confronted with two questions. First, always, is the question whether 
Congress has directly spoken to the precise question at issue. If the intent of 
Congress is clear, that is the end of the matter; for the court, as well as the agency, 
must give effect to the unambiguously expressed intent of Congress. If, however,  
the court determines Congress has not directly addressed the precise question at 
issue, the court does not simply impose its own construction on the statute, as 
would be necessary in the absence of an administrative interpretation. Rather, if 
the statute is silent or ambiguous with respect to the specific issue, the question 
for the court is whether the agency's answer is based on a permissible construction 
of the statute. 

                                               
1 Plaintiff cites to United Parcel Service v. D.C. Department of Employment Services, 834 A.2d 868, 871 (D.C. 
2003) (preventing a person from obtaining a statutory entitlement); 800 Water Street, Inc. v. D.C. Alcoholic 
Beverage Control Board, 992 A.2d 1272, 1273 (D.C. 2010) (creating a loophole thwarting enforcement of the 
statute); Russell v. United States, 687 A.2d 213, 214-215 (D.C. 1997) (creating a loophole thwarting enforcement of 
the statute); D.C. Office of Tax Revenue v. Sunbelt Beverage, LLC, 64 A.3d 138, 145 (D.C. 2013) (creating a 
loophole thwarting enforcement of the statute); and In re. D.M., 47 A.3d 539, 541 (D.C. 2012) (expanding the power 
of a governmental entity). Pl. Mem. of P. & A. to Opp’n at 6-7.



8

467 U.S. 837, 842-843 (1984). This is not a situation where the statute is silent or ambiguous on 

its face. The statute plainly provides for an election to occur “after January 1, 2014.” This case is 

thus readily distinguishable from Chevron, in which the Environmental Protection Agency 

promulgated regulations defining a “stationary source,” which was not defined in the text of the 

statute or through legislative history. Id. at 858-862. The Supreme Court specifically stated that, 

“[i]f a court, employing traditional tools of statutory construction, ascertains that Congress had 

an intention on the precise question at issue, that intention is the law and must be given effect.” 

Id. at 843 fn. 9. Therefore, Chevron is not dispositive of this case.

Finally, canons of statutory construction require that the Court not render any other 

statutory provision superfluous. See Crawford v. District of Columbia, 891 A.2d 216, 220 (D.C. 

2006). Interpreting the 2010 Act to require an election in 2014 and no later would render 

inoperative section 102, which provides for the appointment and reappointment of Attorney 

Generals, “until such time as an Attorney General is elected under section 201 . . . .” Although 

Plaintiff argues that this language is a holdover from a bill expected to be approved by Congress, 

this phrase remained in the final bill. Therefore, it cannot simply be read out of the statute. 

In conclusion, based on the ordinary meaning of the words “after January 1, 

2014,” the 2013 Act does not conflict with the 2010 Charter amendment. Therefore, this 

Motion is granted.

III. CONCLUSION

Wherefore, it is this 26th day of February, 2014, hereby:

ORDERED, that Defendant’s Motion to Dismiss is GRANTED; and it is 

FURTHER ORDERED, that the Scheduling Conference set on February 28, 2014 is 

VACATED; and it is
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FURTHER ORDERED, that this matter is CLOSED.

SO ORDERED.

Copies to:

Gary S. Thompson, Esq.
Matthew R. Blecher, Esq.
Keith D. Parsons, Esq.


